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OPINION OF JUDGE BRONSON. 



My opinion has been asked upon several questions arising out 
of the frauds committed by Eobert Schuyler, while acting as 
the transfer agent of the New York and New Haven Eailroad 
Company. 

The Company was incorporated by the General Assembly of 
the State of Connecticut in 1844, with the usual po\^rs for con- 
structing a railroad. The second section of- the charter is in 
these words : — " That the Capital Stock of said Company shall be 
two millions of dollars, with the privilege oif increasing the same 
to three millions of dollars, and to be divided into shares of one 
hundred dollars each ; which shares shall be deemed personal 
property, and be transferred in such manner, and at such places, 
as the by-laws of said Company shall direct." The seventh 
section gives the Directors full power to make and prescribe 
by-laws, rules and regulations, " touching the disposition and 
' management of the stock, property, estate and eflfects of said 
Company." Under this power the Directors established a 
Ci Transfer Agency in the- city of New Xork,, appointed Schuyler, 
'^ the President of the Company, Transf(ip:^gtoi,/fd^rfishei-Jiiiji 
^ with transfer books, blank certificates, ari^ST pbwei-s<)f*-a1;^orfi'ey 
S to transfer stock, and authorized him to stgn aii^- issuer the cer- 
tificates. The certificates were signed by Scliuylei'as***-Transfer 
^^ Agent," and by him alone, and stated ihjsst^'l^!B/wU»*Bntiiled 
^.,to so many shares of the Capital Stock of the Company^ trans- 
o ferable on the books of the Company, at its office in the city of 
>^ New York, by the said A. B., or his attorney, on surrender of 
^ the certificate. A blank power of Attorney, to transfer the 
stocky was subjoined to each certificate. 



After faithfdlly conducting the agency for several years, 
during which p eriod a great number of certificates were issued, 
Schuyler commenced the fraudulent issue of certificates, in the 
usual form, but without the surrender of the old ones, and con- 
tinued in this course until the over-issue amounted to nearly 
two millions of dollars. Many of these certificates were issued 
to his firm of E. & G. L. Schuyler, and subsequently passed 
into the hands of third persons, either as purchasers for a valu- 
ble consideration paid at the time, or by way of hypothecation 
in security for moneys loaned. Some of the purchasers and 
pledgees who took powers of attorney to transfer, have surren- 
dered the certificates which they received, and obtained new 
ones in their own names on making the usual transfer on 
the books of the Company, and others still hold the original 
papers. 

The question now is, whether the loss resulting from the mis- 
conduct of Schuyler shall fall upon the Company whose agent 
he was, or shall be borne by the holders of the certificates. In 
the consideration of this question,* I shall assume that the pre- 
sent holders of the Certificates purchased or received them in 
the usual course of such transactions, and without any notice 
that the agent had acted or was acting improperly. 

Schuyler was the general agent of the Company, for keeping 
transfer books and issuitig certificates of stock in the city of 
New York. In that business his powers were as ample as those 
of flie Direcfors themselves. During the period of nine montlis 
within whicn the fraudulent issues were made, there were many 
proper transfers of stock at that agency, and a large number of 
certificates were issued by Schuyler, the validity of which has 
not UQeE^. ^ijd\cai^bi V(^ questioned. Though he sometimes 
ac^9r."diy^biiestljK', 'Be'tj^as "all the while acting within the scope 
of Ills sitT^OTk^^\\oi^^'^ other words, in the business which he 
was comQifiiskJiiefftO lyansact ; and the persons into whose hands 
the certi^t^,^^^. £4^^*^..^^^ them in the usual course of such 
affairs, &n3 • wiffiout any means of distinguishing between the 
certificates which were properly, and those which were impro- 
perly issued. In such cases the general rule of law is, that the 
agent binds his principal so far as third persons are concerned, 
and the loss resulting from his misconduct falls upon those who 



employed Mm and trusted in his fidelity, and not upon innocent 
third parties who bestowed no such confidence. 

It is true that Schuyler had no commission to do a wrong ; 
but it is also true that the Company entrusted him with the 
transaction of business in which he might act improperly, and 
virtually said to all that he was a person with whom they might 
safely deal in that matter. No question of this kind ever arises 
between the principal and third parties, except where the agent 
has acted improperly, and yet if he kept within the line of his 
employment, the principal is bound by his acts. 

It cannot be denied that a general agent binds his principal 
when acting within the scope of his authority, though he vio- 
lates his instructions. But it is said that the agency of Schuy- 
ler only extended to the transfer of old shares, and not to the 
creation of new ones ; and therefore in making the over issue he 
was acting outside of his powers. The whole force of this argu- 
ment depends upon the fonn of stating the question; and I think 
it wiU be found on careful examination, that it amounts to no- 
thing more than saying that the agent had no conventional au- 
thority to do a wrong. He was commissioned to keep books 
for the transfer of stock, and to issue certificates of ownership. 
That was the business which was entrusted to his care. His 
commission covered the whole subject, and third persons had 
the right to presume, that all he did in that line of business was 
rightfully done. It is true that he was not commissioned to 
create new shares, nor to do any other wrong ; bujUt is equally 
true, that he was invested with powers which enabled him to 
do wrong, while apparently acting in the line^ of his employ- 
ment. K as transfer agent, he had issued^a promi sory note in 
the name of the Company, he would have stepped entirely be- 
yond his powers, and would have bound no one but himself; 
but when he issued a certificate of stock, he did the very thing 
which the Company authorized him to do ; and although some 
were issued improperly, still as he was acting in the line of his 
employment, the principal must bear the burden of his mis- 
conduct. 

A few examples will aid in illustrating the subject. If the 
teller of a bank, having authority to certify checks, goes be- 
yond the understood limit, and certifies checks to an amount 
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which exceeds the sum which the drawer has on deposit, the 
bank cannot repudiate the acts of the agent, and say to a hona 
fide holder, we will pay some of the checks and not the others. 
And this is so whether the agent acted negligently or fraudu- 
lently, because he was acting in the business committed to his 
- charge. Again : where a bank is authorized to issue bills or 
receive deposits to a limited amount, and the officers transcend 
the limit, it cannot be doubted that the bank in both cases is 
bound by the acts of its agents. It cannot reject the bills which 
were issued after the limit had been reached, nor withhold the 
excess of deposits. And this doctrine must, I tliink, hold good 
where the officers of a Trust Company receive trust funds after 
the Kmit prescribed by the Legislature has been reached, and 
where the agents of a corporation, having authority to issue 
bonds, go beyond the proper limit. So too, if the owner of a 
ship or canal-boat limits the njaster in relation to the amount of 
freight which he may carry, and the agent transcends the limit, 
it is quite clear that the owner of the ship or boat must answer 
for the loss of the goods which were improperly received, as 
well as for those which were within the limit, because in both 
cases the agent was acting in the line of his employment, and 
third persons had no means of knowing that he acted improperly 
in one instance more than in the other. These are parallel cases 
to the one in hand, and all are governed by the same principle. 
It is the only rule under which the affairs of this commercial 
and trading community can be successfully conducted. Agency 
in one form or anotker enters into a large share^-probably more 
than one half in value — of all the business transactions in the 
State ; and those transactions must come to an end if third per- 
sons, while dealing with the agent in the business committed to 
his charge, must ascertain at their peril whether he is not act- 
ing fraudulently or transcending the limit to which he might 
properly go. 

Although these certificates are not negotiated in precisely the 
same way as bills of exchange and promissory notes, there can 
hardly be said to be any substantial difference between the two 
classes of cases. On a sale of stock the holder usually signs a 
blank power of attorney to transfer, and delivers it with the certi- 
ficate ; and the papers then pass from hand to hand by mere de- 



livery, -qptil some purchaser thinks proper to fill up the power, 
surrender the certificate and receive a new one in his own name. 
These blank powers are sometimes printed on the back of the 
certificate, and sometimes — as was the case here — are subjoined 
to it on the same piece of paper. There was nothing on the 
face of the papers to induce a doubt that the purchaser would 
acquire a good title, nor to put him upon inquiry on the sub- 
ject ; and if the certificates are held to be void on account of a 
latent defect, no one will hereafter feel safe in purchasing this 
description of property until a transfer has actually been made 
and a new certificate has been issued in his own name. Indeed, 
he will not be safe even then, for the Directors of this Company 
claim the right to trace back a certificate through several trans- 
fers, and to repudiate the whole if they find a vice at the root 
of the several transactions. If that may be done here, it may 
be done in other cases. This will lead to endless litigation be- 
tween those through whose hands the stock has passed, and no 
one will run the hazard of investing his funds in this description 
of property. ' 

Those who hold that the Company may repudiate what are * 
called the spurious certificates, rely ijaainly on the assumption 
that by the over issue the capital stock of the Company was in- 
creased beyond the three millions of dollars authorized by the 
charter ; and it is said that neither Schuyler nor the Directors 
could bind the Company when acting beyond that iimit. To 
this there are, I think, one or two very satisfactory answers. 

In the first place, the argument is based^ on an erroneous as- 
sumption. The capital stock and the certificates of ownership 
are very different things. The capital stock is the fund which 
the Company has gathered for the purpose of constructing and 
operating the road. The certificates are only the legal evidence 
of an interest in the fund. The over-Issue of certificates, if held 
to be valid, did not increase the ftmd or capital stock a single 
farthing. It remained in amount precisely what it was before. 
The only effect of the over-issue was to diminish the value of 
the shares. The addition of twenty thousand to the original 
issue of thirty thousand shares, reduced th*e intrinsic valjie of 
each share to three-fifths of what it was before, but it added 
nothing to the capital stock. In my judgment, this disposes of 
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the whole argument based on a supposed increase of t^ capital 
stock of the Company. 

But there is something mc«re. If the directors, or any other 
general agent of the Company, had issued certificates and re- 
ceived the money to the extent of five nodllions, and had thus 
actually increased the capital stock beyond the limit in the 
charter, I am not prepared to admit that the Company could 
, discriminate between the different stockholders, and say to one,, 
your certificate is good, because you got it yesterday when we 
were within the limit, and to another, your certificate is void, 
because you got it to-day when the limit had been passed. I 
am strongly inclined to the opinion that aU the stockholders 
would stand upon the same footing. What has already been 
said on another branch of the case, and the examples which 
were there mentioned, are equally applicable here, and need 
not be repeated. 

The fact that the Company might be called to an account by 
the State for exceeding the limit mentioned in the charter, 
would not render the transaction void as between the Company 
and innocent third persons, who parted with their money while 
the directors or other agents were apparently acting in the line 
of their employment. 

But however the case might stand if there had actually been 
an excess of capital stock, the argument under consideration is 
fully ansyered by the fact that there has been no such excess. 
Too many certificates have been issued ; but instead of increas- 
ing the capital, the only effect has been to diminish the value 
of each share. 

The proVisioH in the charter that the capital stock should be 
divided into shares of one hundred dollars each was not inserted 
for the purpose of limiting the capital, for the amount of that 
had already been specified. The nominal value of the shares 
was only mentioned as a matter of convenience to the Company, 
and not as one in which the State had any interest It might 
Well have been left to the Directors to divide the specified capi- 
tal into as many shares as they pleased. Whether the nominal 
valu^ of the shares was either more or less, would neither in- 
crease nor diminish the substantial powers or privileges of the 
Company ; and if fifty thousand shares, of the nominal value of 



one lmn4j^ dollars each, have been issued, no injury has been 
done to the State of Connecticut, and I do not think it any 
ground of forfeiture as to the whole or any part of the franchise. 
Kthe capital stock had been increased, the State might have 
called the aot in question ; but there has been no increase. "We 
are thus brought to consider the question as one between the 
Company and its members, and no one else; and I do not 
think the Company can reject any portion of , the shares on the 
ground that by issuing too many the intrinsic value of each has 
been diminished. It is true that the first-§tockholders will suffer 
damage, but that is no more than may happen in any company 
where trust is reposed in an ag'ent who proves unfaithful. 

This does not come within the class of cases where a corpora- 
tion has acted outside of its chartered powers, as where an in- 
surance company issues circulating notes, or a bank issues poli- 
cies of insurance. Nor does it come within the class of cases 
where a corporation does a forbidden act, or one which is con- 
trary to the policy of the law, as where a bank issues post notes; 
In all such cases third persons deal with the corporation at their 
peril, for they see upon the face of the transaction that it is 
unauthorized, and consequently void. But it is not so here. 
KeepiQg transfer books and issuing certificates, whether done 
by the directors or any other agent of the Company, were au- 
thcJHzed acts ; they were lawful in their nature, and third per- 
^ns dealing with the Company or its agents in that Mtsiness, 
might well presume that the act was rightfully done. . %- 

What has been said may be applied to the different classes of 
persons who hold what are called spurious certificat^p, as fol- 
lows : • 

1. Those who have, in the usual way, obtained certificates in 
their own names, are stockholders in the Company, and entitled 
to be treated as such for all purposes. In this class I include 
those who have obtained certificates since, as well as those who 
obtained them at the time of the purchase or hypothecation. 

2. Those who have not yet obtained certifiQates in their own 
names, may do so on surrendering tl^e certificates which they 
hold, with the power to transfer, and having the transfers made 
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upon the books of the Company; and will therenpcgi become 
stockholders, with all the rights resulting from that relation. 

Should the Company, on a proper application, refuse to allow 
the transfers to be made and to issue new certificates, the 'hold- 
ers can maintain actions against the Company to recover the 
value of the stock. 

I am fiilly of opinion that the Company is answerable in some 
form for the acts t)f Schuyler; and, if it can be shown that there 
is a more appropriate remedy than the one which has been 
mentioned, it will not diminish the force of what ^as been said 
on the main question. 

GEEENE C. BKONSON. 

NewToek, Sept. 28, 1854. 






OPINION OF CHARIES P. KIRKLMD. 



My opinion has been requested, by parties interested, on the 
gubjectof the liability of the New Haven Eailroad Company 
for the stock issued by Kobert Schuyler in excess of the capital 
authorized by the Act incorporating the Company. I do not 
use the term " fraudulently " issued ; — ^that term is applicable 
only as between Schuyler and the Company, — as between the 
Company and the honest holders of the stock thus issued, it has ' 
no application, practically or legally, in fact or in law. 

In investigating this matter, it is quite as necessary to ascer- 
tain what is not^ as what is^ the question. The question is not 
as to the power of the Company or any of its agents to issue 
stock beyond the amount allowed by the act of incorporation. 
On this point there cannot be two opinions ; neither the Com- 
pany nor its agents have or had any such poller. This proposi- 
tion is elemlntary : it is on all hands conceded — ^it ne^er has 
been, it never will be, disputed by any judicial tribunal, or by 
any lawyer. As was well said by the courts of Pennsylvania, in 
pronouncing judgment in the case of the Bank of Kentucky 
dgtfDiei Schuylkill Bank, " were this point of any practical 
value in the case, the decision would be in favor of the defend- 
ants ; but it is not." 

The real and only question in the case arises under the law of 
principal and agent. 

How far, to what extent, is a principal liable for the acts of 
the agent ? 

JDo corporations, in this respect, differ from natural persons ? 
Are they subject to a different rule? These, and these only, 
are the questions in this case. 

*It becomes necessary, first, to ascertain the facts and circum- 
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stances in reference to Schnyler's agency for the Company, the 

* nature, extent, " scope " of that agency ; the position of Schuy- 
ler relatively to the Company, the duties, the power con- 
fided to him ; the aspect in which they held him out to the 
world. Fortunately on this subject there is no dispute' or doubt. 
We have the highest and most satisfactory evidence in an au- 
thentic and conclusive shape — ^n^mely, in the report of the 
Board of Directors, made to the stockholders, at their meeting 
in New York, on the third day of October instant. In that 
document it is stated, tha^. " Kobert Schuyler .gwra^ appointed 
President of the Company on the nineteenth day of May, 1846, 
and by successive and unintermitted elections held the office tig 
to the third day of July last;" "that while President of the 
Company, he was its' chief executive officer, exercising the prin- 
cipal powers of the corporation, enjoying the full confidence of 
the Company and of the Directors ;" — " that iKt a meeting of the 

• stockholders in November, 1849, the foUowiug resolution was 
unanimously passed : — ResoVoed^ That the stockholders have en- 
tire confidence in the President and Board of Directprs, believ- 
ing them to have executed the important trust committed to 
them, not only with zeal qxi^ fidelity^ but with high intelligence." 

" Mr. Schuyler was also the transfer agent of the Company 
from tiie commencement of its operations. The principal ^art 
of its business wai? transacted in the city of New York : its offices 
were practically there / its prmcipal stock accoifh^t was k&pt 
there y a/nd Mr, Schuyler^ when aclMig i/n that capacity ^ (i. e., of 
transfer agent,) exercised the office amd duty usually entrusted 
to the highest officers of all such corporations. The provisions 
for the transfer of shares in New York a/re such as ohtidned 
generally i/n that city^ except the greater security that the 
transfer agent was a Di/rector amd President of the Gompamy^ 
possessing its unUrmted confidence and that of the stockholders, 
and was not a mere clerk or agent employed at a salary." It 
appears also from the paper annexed to the report, and forming 
a part of it, " that he was appointed transfer agent in New 
York, by virtue of the express authority contained in the act of 
incorporation, permitting the stock to be transferred at such 
yplaces as the by-laws of the Company should direct ; tlmt lie was 
fwrrvished with hlamk certificates ofstochj and that all the certi- 
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ficates issued by Schuyler, (as well those admitted to be valid f. 
as those claimed to be invalid,) were signed in the same manner, 
with the name of E. Schuyler, transfer agent, it having been 
thfe uniform ccmrse of the Company to affix no names to the cer- 
tificates, other than that of the tra/nsfer agent at thejplace where 
the i/ram.sfer wa^ madeP 

Schuyler was thus presented to the public as a Dii'ector and 
President of the Company, as its transfer agent in New York, 
exercising tne office and duty usually entrusted to the highest 
officers of i^uch companies, as poss^sing its unlimited confi- 
dence, and as exercising his transfer agency at the place where 
the offices of the* Company practically were, and where its prin- 
cipal stock account was kept. >." 

It is quite unnecessary to enquire what the " office and duty" 
of this transfer agent were as hetween himself amd his prin- 
cipals, the. Eailroad Company ; such an inquiry would be ir- 
relevant and useless. He, doubtless, owed them "certain 
duties" and so far as they were concerned, he could not proper- 
ly execute his office without performing those " duties," — ^for 
instance, lie was bound to them to keep accurate accounts, not 
to issue new scrip until the surrender of an equivalent amount 
of' old strip, to see that all transfers were duly entered and the 
like. But «,11 this is wholly immaterial here ; what we Uave to 
'. do with, in this enquiry, is the Imsiness of thit transfer agent, 
sofa/r as the "public are concerned ; what were his " office and 
duty" so far as related to them. On this point there cannot, I 
apprehend, be any difficulty or doubt. Ilis husiTiess^vai^j was 
to sign, as transfer agent, and to deliver and thus to issue cer- 
\ tificates of stock. By the very terms of his appointment and 
the nature of his office, this was what he was to do, and all he 
was to do in regard to the public ; this was, and necessarily 
must be the extent of his transactions, so far as third parties were 
concerned. The Company by this his appointment invested him 
with plenary power in this respect ; among other things they 
from the very nature of the appointment, and from the necessity 
of the case, gave him fall power, as transfer a^nt, to issue 
certificates to himself, as an individual, or to the firm of K. & 
G. L. Schuyler ; and such certificates, when issued, had all the 
indicia of genuineness which any certificates had, and no more 
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♦badges or marks of fraud than certificates issued to others. As 
we have seen, the Company had entrusted him with their blank 
certificates, they had given him the power to exercise the office 
and duty usually confided to the highest officer of such ft corpo- 
ration ; they had solemnly and publicly, in November 184:9, an- 
nounced to the world his " fidelity," — ^his fitness for the trust ; 
and to give to the public what may well be said to hav5 been 
absolute ^nd entire reliance on him as the transfer jp-gent, they 
had appointed him a Director and also President of the Com- 
pany, BO that the public cdtld plainly see that this power was 
not committed — as it usually is, and generally must be— to " a 
clerk or agent employed at a salary." It would be difficult for 
ingenuity to devise a state of things better calculated to lull the 
public into security, and to inspire them wit^ entire confidence 
as to the issues of stock by Schuyler, as transfer agent, than that 
which was contrived and adopted by this Company, as set forth 
by its directors in their report above referred to. Who, under 
the admitted facts and circumstances, could hesitate to receive 
as genuine and obligatory, the certificates issued by 'him, 
whether issued in the form of certificates to E. & Qt. L. Schuy- 
ler, or even to K. Schuyler himself, with blank powera eiji^orsed, 
or whether issued directly to and in the name of the holders of 
such cei'tificates, on the surrender by them of the Certificates 
originally receivid by them of Schuyler or of others. As has 
been stated, and as cannot be contradicted, Schuyler's legiti- 
mate and only business and duty as transfer agent, so far as the 
ptiblic was concerned, were to sign as agent and deliver the 
blank certificates with which he had been entrusted by the 
Company ; and all that was requisite for thesecm'ityof any per- 
son receiving such certificates was ihefact of the genuinefiess cf 
his signatv/re. The Company, by its own acts, answered for and 
guai-antied ""everything else. The receivers of the certificates, 
prior to their reception, had no power over the books of the 
Company ; they had no legal right to inspect, or to demand an 
inspection of them ; they were, up to that period, so far as- the 
Company, its books and records were concerned, in every legal 
and practical sense strangers. The law cannot be so tyrannical, 
so unjust and unreasonable, under such circumstances, as to 
charge any negligence or default, any want of diligence, on the 
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recipients of the certificates for not knowing what the books ofi^ 
the Company contained or omitted. If any person, not owning 
any stock in a given corporation, should apply to the officers of 
that corporation for an inspection of its stock books, they could 
very properly inform him that they had no legal power to grant 
and that he had no legal right to demand such inspection, 
though such inspection might be permitted, in some instances, 
as a mattei^f m^^ cowrtesy. The statute authorizes t^^insp^c^ 
tion of fltod books only ly a BtocTcholder. 1 E. S. 601, (1st. ed.) 
See also Laws 1848, p. 60. > 

It seems to me, then, an indisputable proposition that under 
the facts as expressly stated and declared by the Company itself, 
through its President and Directors, Schuyler, as its transfer 
agent, was invesl!&i, so far as the public 'are concerned, with 
full power to issue certificates of stock ; that this was, as to 
them^ his legitimate and sole business as such agent ; that the 
Company put into his hands additional, if not conclusive evi- 
dence of his power and authority in the blank certificates 
^ifiimished him ; — ^that in addition to all this (though no addition 
was required) they, by their deliberate resolution published to 
tte wodd, not only justified, but invoked and demanded the im- 
plicit confidence of all parties in him as such agent. He had 
in every legal and practical sense, /br the pv/rposes of the issue 
of stocky concentrated in himself the power of the President and 
Directors, acting at a lawftd and duly convened meeting ; and 
an issue of stock authorized at such lawful meeting would give 
the party receiving it no greater or better right than its issue by 
Schuyler, as transfer agent. 

The foregoing considerations establish the proposition that, 
in issuing stock certificates, Schuyler was acting within the 
" scope" of hie authority^ My more, that he was performing the 
precise and only busines?^he, as transfer agent, had to do, or 
could do with the community at large. The community was in 
no mannnar bound to know — ^it had no power or means of ascer- 
taining, whether, in the performance of this his Imitimate busi- 
ness with them^ he was violating his duty to his pnhcipals ; they 
had given him the Ml power to issue certificates ; they had in the 
most authentic and impressive manner invited and solicited the 
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^nfidence of the community in him as their delegated represen- 
tive ; and thus they emphatically d(|flared tfiat the consequences 
of his conduct were op them and not on jthose thus led on, and 
induced to deal with him. Strip this case of the irrelevant and 
idle discussion of the question as to the power of a corporation 
to issue stock beyond the amount authorized by its charter, and 
keep steadily ia view the manifest and vital distraction befVeen 
l^jhuylef'i^duties and liabilities to his jprmoipals^ mi the one 
hand, and his legitimate powers as to thejmlUc^ o^the other, 
and the doubts and difficultAs apparently surrounding his sub- 
ject, disappear. The same act may be (and in this case is) 
grossly fraudulent as to the prmci^ah^ and yet perfect by hona 
fide and valid a^s to thi/rd persons dedlmg with the agefrd. 

The liability of the? principal for the acts o!Pthe agent, when 
acting withia the " scope" of his authority, when performing 
the Imsi/ness embraced in and contemplated by that authority, is 
established by the uniform current of authorities, and has be- 
come a maxim, an elementary proposition in the law. We have 
seen thit the issuing of stock was not only within the " scope" o^ 
his authority, but was all and the only hmness he was to do dSF 
could do under that authority ; it follows inevitably that^ cai|^ 
never be a question between the Company and the imafide 
holders of the stock issued by Schu^er, whether the issue. ex- 
ceeded or fell short of the authorized capital ; and it is a clear 
sophism to argue that there is any distinction between stock is- 
sued beyond or stock issued within the ohartered limits ; and yet 
great'Btress has been laid on the fact that Schuyler's issues were 
in excess of the capital. This has been relied on as the fatal de- 
,fect, in the claim of the holders, whereas it scarcely requires ar- 
gument to show that an issue withim, the a/uthorized Umit^ might 
have been equally fraudulent, as between him and the Comr 
pamy^ as am, ^%ssfus Jm/dnd ity and conJIquentiy that the fact of 
over-issue, j?dr sey is in no sense material to the question between 
the Company and the present holders of the stock alleged to 
have been ovewssued. ; 

The liabiKt3n)f*the principal for the' conduct of the agent, as 
above stated, is so -v^ell established, so repeatedly adjudicated in 
every variety of form, that it is a work of supererogation to cite 
authorities in support of «,the proposition ; and I shall therefore 






• 17 ^ 

limit myself to a reference of the well established doctrine as^ 
stated by one of the njost eminent of American lawyers and * 
judges, and whose antbonty will not be questioned. 

Judge Story, in his admirable treatise on i^ncy, (§ 17,) says 
that " a general agency exists where.there is a delegation to do 
all acts cormected with a pa/rtuytda/r Jmsmess or emptcym&rit^'* 
and (§ 452) " the principal is held liable to the third persons in 
a civil suit for the frauds, deceits, concealments, misrepresenta- 
tions, torts,*negligences, and other misfeasances and omissions of 
duty of his agent in the course of hi0 employment, although the* ' 
principal did not authorize or justify, or participate in, or in- 
deed, know of such misconduct, or even i^he forbade or dis- 
proved it." Authorities on this sublet might be multiplied in- 
definitely ; to do so would Be merely to make an idle pai^de of 
cases to show a useless diligence in the search of digests tiSnd the 
abstracts of indices. No case has been, none can be cited in be- 
half of the Company impeaching in the slightest degree the jule 
as above stated ; and the cases that have been refen^ed to in 
their behalf for that purpose will, on examination, be found 
Tto wholly fail in affording them exemption from the operation of 
the rule so well and so correctly stated by Judge Story. I should 
proceed to analize and criticise those cases, and to demonstrate 
how entirely they fail to sustain tile principle they are cited to 
establish ; but that, easy as is the tasE, is quite unnecessary on 
this occasion, however suitable it may be on another. 

There is not, and necessarily there cannot be any distinction 
between corporations and natural persons as to the application 
of the rule. K there is any difference, it is clearly against the 
corporation, for while a natural person can act by and for him- 
self, corporations can from their very nature and constitution act 
onh/ly agents: " Persons natural and artificial (corporations) 
stand in this respect upon iJie same broad platform ^ eiaeh is un- 
der the same measure of responsibility ; no less, no more. The 
natural person may contract and perform personally ; the arti- 
ficial person contracts and performs through its corporate func- 
tionaries. A corporation is compelled by the incorporeal nature 
of its essence to act by others." " CorporationB are liable for tfie 
fraud^and torts of their servants and agents done in the course 
of tlieir employment in the same manner as individuals are re- 
2 
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^ sponsible for the acts of their servants transacting their busi- 
'• »ess." Numberless cases on this ppint^also might be cited; and 

^multitudes of illustrations of the cbWb^iijiess of the general rule, 
as above Jaid denai, drawn from the every day business of life, 
inielligibJle and convinjcSpg to the commonest understanding, 
whether that 'imderstandmj^ belong to lawyer or " layman," 
might be introduced ; but this would only be the endeavor to 
malj^ that plain which is abeady too plain to admit of contra- 
dictito from any disinterested quarter. 
% If the preceding views §xe not totally erroneous, and were 
. .there no adjudicated case on the subject, tfie conclusion would 

rOf necessity iWlpw|tliatthe New Haven Eailroad Company are 

liable to the l^iia fide holders of t^etock issued by Schuyler, 

* ,B^the exact question lias beerf decided in one of the most 

*■ luipertant cases that ever came before a judicial tribunal in this 
or in any other country— a case involving one million and a 
quarter of dollars — ^acaseVhich was conducted on each side by 
the ablest counsel of the land, among whom were John Ser- 
geant on the part of tlje plaintiffs, and GeorgaM. Dallas on the 
part of the defendants, two names standing among the highest 

,. at the American bar ; a case in the argument of which twenty 

iientire days were ocjcupied, and in whiA every consideration of 

'State pride, of locfll influeac^^f deep felt sympathy for friends 
and neighbors, was pressed on the court with unsurpassed in- 
genuity and eloquence, and made to bear against the plaintiffs. 
This was the case of the Bank of Kentucky against the 
Sch]iylkill Bank, and which will be found reported at large in 
Parson's select Equity Cases, pages 180 to 269, above briefly re- 
ferred to. • This case was in every essential particular the exact 
coxmtefjMrtrt; of that which I am now considering, and in no im- 

.portafat'fcbepect is it possible to distinguish the one from the 
other. Xt was brought originally in ^e Court of Common Pleas 
of the !First (Philadelphia) Judicial District of Pennsylvania, a 
court corresponding in dignity and in jurisdiction with the pre- 
sent Supreme Court of the State of New York. Notwithstand- 
ing all the adverse influences under which the plaintiffs labored, 
the court gave judgment in their favor, and thereby established 
every principle for which we now contend. They adjudicated, 
as a substantive and material part of the case, and an absolute 
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pre-requisite to tteplaintifEs' right to recover, tha^ a Corporation 
is liable to the bona fideJiolders of stock issued hy its tramidft^ 
agent in excess ojits ^mft^; an excess which amounted in d^ 
case, as above statecf, io a million and a qu^er of dollars. • 

The judgment thus pronounceiiy the Sghest eowt of ori- 
ginal jurisdiction in the city of Hpiadelphia was qprried by 
writ of error to the Supreme Court of Pennsjflfvania, the court 
of ultimate resort in that State, and corresponding with •the 
present Court of Appeals in this. The case was again feabo- 
rately argued by the same eminent counsel before that high; 
tribunal, and on the 7th March, 184:9, the judgment was unanl^^ 
mously affirmed. The case, as decided by the latter court, ^A 
never been reported ; but irv, the original%eta|p on file in flfc* 
clerk's office of the cottlt,^ Philadelphia, it is stated " that the ' 
the judgment is affirmed for the reasons^ among othenu ^in^ 
Jyy the court heUyw^'^ thus showing the unqualified adqpQpi^* of 
those reasons by the appellate couri^ A case of such magnitude 
thus argued and thus decided,^ust8i^^ too as the decision is 
alike by the clearest principles q^- ^Mwy-lind by j|fistice and com- 

on sense, will at all times be a pi?^diling authority, and will 

rever remain as a light and a guide to all other judicial tribu- 
•nals, before whom th^j^same questions may be presented. 

It cannot be amiss lo emb^j hqfe a l^w extracts froifiu 
opinion of the court in pronQtbi($3Lg judgment' in that case, de- 
ciding as it does in favor of the holders of the stock over-issued 
by Schuyler, every' material proposition for which they contend ; 
and establishing, -for reasons which will successfully withstand 
the test of the severest scrutiny, tlie liability of the New Haven 
Eailroad Company to those holders. The Court say : " While it 
is true that in making a regular transfer of the stoA.'bf the Cor- 
poration, the Corporation, and all its transfer ag^nfc'^^herever 
situated, were required to receive the surrender aiirf|wfein\en^ 
of the preceding ceilificate from the holder theleiJI, it is not 
true that the purchaser of the stocTc is under cmy obligation to 
see that sv^h sv/rrender is rrbode iy the seUer. The obligation to 
surrender the old certificate is not a limitation on the power of 
permitting transfers so far as respects the Corporation. It is a 
provision intended for the security of the] Corporation. How 
then can it be pretended that a purchaser of stock has any obli- 
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gatix)n imposed on him to see to the surrender of the old certifi- 
cate, when that is a matter for the-ig^jterest Ad consequent su- 
p^^dsfidn of the Corporation itself. WKenr he receives his new 
dariiEicate, has hd not the light to assume that the Corporation 
attfende4^ to all things in ike transaction necessary to its own 
protection. Who conducts the preliminaries resulting in the 
issue of the new certificate? Why, the Corporation itself, or 
what is the same thing, on this occasionj its agent la/wfvUy con- 
stituted for tMspv/r^se. The idea that the jpv/rchaser of stock is 

\*to lose the properti/ he has honestly jpaddfor^ heca/use the Corpo- 
'^ftion has not done its duty to itself is vm/rea^onahle to the last 

\S(^ree, It wm^d smn stra/nge indeed to a/n unsophisticated im- 
*derstandirtg^ ijsuch a notion coidct he im/mked successfulhi to sa/oe 
Hhe 0(iTporation from the resvUs of its own misofpplied confi- 
defu^in^ a faithless agent. The true doctrine on this mbject is 
that whefre one of two vnnocent personalis to suffer for the tor- 
tious a^tof a thi/rd^ he who ga/ve thsaggressor themea/tis of doing 
the wrong rmMJt alone iecM^.the consequences of the act.^^ 

«. * • 

Again: — " To th^ existvng holders of these c&rtificales^ zmk 
Corporation {The Bamk of Kentuchy) must re^pondy whether the 
Certificates were issued by the Philadelj^hia, Nfijif York, or amy 
other tramsfefr afSw^." ' ' Th^ hmafde holder ^mery certificate 
issued hy either of these tramfer agents has a pecmiia/ry OAnd 
direct claim against the Corporation {The Bank of Kentucky) 
either to he admitted as a Corporator of the Bamk^ or^ if that is 

XMPJB&AOnCABLB FEOM THE EXCESSIVE ISSUE OF STOCK, TO BE COMPEN- 
SATED BY THE Bank fob the feaud praotioed upon them." ^^ 

Many, more equally pertinent extracts might be made, but the 
abovtf will suffice. It is not in my power to add by comments to 
the strii]^^, the clearness, the convincing force and the pv/re 
justice of the doctrines thus deliberately declared by those dis- 
tinguished tribunals of our sister State. 

I deem it scarcely necessary to allude to another very serious 
' objection to the ground of non-liability assumed by the New 
Haven Bailroad Company. I mean the utter impracticability 
of determining, by any certain or definite rule, which of the 
certificates of stock now outstanding are for over issues. la 
some cases this probably may be done; but in multitudes it 
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certainly cannot be. Thus, if A, owning fifty shares of std#: 
admitted to be p^iperly issued, and fifty alleged to be improper- 
ly issued, sell the whole to B to whom one certificate for,tikft joae 
hundred shares is delivered ; B sells fifty shares to {saidrd'^H/l^, 
ficate is issued to him,) and fifty shares to D., (to whom al^'^^k 
certificate is issued,) does C or does D hold the stock lawfully 
issued ? A satisfactory answer to this question would require, I 
apprehend, a more " scientific book-keeper" than the world has 
yet produced, or wiU produce, so long as the intellect of man " 
remains finite. And certainly this Company cannot contend 
for exemption from liability, when, fi*om the nature of the c^e, 
there is no rule by which their liability or non-liability can be 
determined. Other instances might be mentioned jn which it 
would be equally impossible to determine within whicli class 
the &tock fell ; but it cannot be necessary to enlarge oH this . 
point. ^ 

I am strongly confiftaed in the correctness of the opinion I 
now advance by its entire consonance to ho!y|sty and good 
morals. It is the beauty and the boasttitf Ae conmon law that its 
foundations are laid deep in mrEGRnr, that it is imbued with a 
strong and abiding sense of justice, and tolerates no cheat or de- ?^U?^ 
ception. ThieSd benign principles would manifestly be disre- '• 
garded, and'iAatttemned, if a principal is permitted to cast on 
innocent thirct persons the injuries consequent on the fi*audulent 
conduct (fraudulent as to the principal) of his agent in the con- 
duct of his (the principal's) business. These are principles, too, 
which commend themselves instinctively to the conscience and 
. to the approval of all disinterested persons. And I venture to 
''say that there is no one in the commercial and financial circles 
of this metropolis who values his character for integrity and who 
stands impartial between these parties, Vho would not decisive- 
ly reject the doctrines contended for in behalf of tfiis Kailroad q|^ 
Company. 

SirMathew Hale, in his History of the Common Law, (p. 51,) 
says : — " That the pommon law is the just, known and common . 
rule oi justice and right between mem cmd mcm^^ and in anothqf ^ \ 
place, that " the guide for ascertaining the rule of the common 
law is the common reason of the thing^'* In these sentiments I 
entirely concur ; and on them the honest holders of the stoc 



question may safely rest their claims for indemnity against the 
Company. 

It cannot have escaped the observation of the most superficial 
and indifferent, that the ground assumed by the Company, if 
successfully maintained, would materially injure the value of the 
hundreds of millions of stocks of corporations existing in this 
country, and held by persons in every condition of life. No 
man could be safe in the possession of this species of property — 
its transfer would be seriously impeded, if not entirely checked; 
and financial evils and troubles would arise in ruinous abun- 
dance. I will not dwell on this point ; its truth and its serious- 
ness must be manifest to all. 

This opinion is already too extended. The importance of the 
case is my apology for its length. The result is, that the New 
Haven Eailroad Company are liable to the lona fide holdei^ of 
the Stock over-issued by Kobert Schuylei*as their transfer agent ; 
and that as the holders " cannot be admitted as corporators of 
the Company inconsequence of the excessive issue of stock, they 
* are to be compensated by the Company for the fraud practised 
on them" by4he payment of such sums as will fully indemnify 
them. 

It will be observed that throughout this opinioa I have used 
the terms " Jt>wJjl?^ holders" — "honest holders;" all entitled 
to apply to the Company for remuneration must be of that des- 
cription. It is possible that there may be " holders" who have 
taken the stock imder such circumstances as to render them 
legally chargeable with notice of Schuyler's fraudulent conduct ; 
if so, they are not in a legal sense "bona fide" or "honest" 
holders," and would not be entitled to indemnity. I do not 
know, nor have I heard of any such case ; and I mention this 
matter merely to show that the terms " bona fide" and " honest" 
have been used by me intentionally and carefully. 

Charles P. Kibklaio), 

Jauncey Court, 39 Wall st* 
■ Few York, October 14, 1854. 



OPINION OF CHARLES O'CONOR. 



The New York and New Haven Kailroad Company was in- 
corporated by the legislature of the State of Connecticut in 1844, 
for the purpose of constructing and maintaining a railroad from 
New Haven, via Bridgeport, to the west line of that State, to- 
wards the city of New York. In 1846 the legislature of the 
State of New York palteed an act recognizing this corporate 
body, and authorizing it to extend its road from the Connecticut 
line to the line of the New York and Harlem Baiboad, at or 
near Williamsbridge, in the county of Westchester. The latter 
act delegated the eiliinent domain of the State to the extent ne- 
cessary for the object in view, auflwjrized the making of the 
road, and declared that the Company should be suable by sum- 
mons " in the same manner as corporations created by the laws 
of this State," and that in case the summons could not be served 
upon "the officers of said Company, as now provided by law^" 
it might " be served on any agent of the Company." The legis- 
lature of Connecticut in the same year^ (1846,) assented to and 
confirmed the New York act, authorized the acceptance of the 
grant thereby made, and the exercise and enjoyment of all the 
rights, powers and privileges thereby conferred. 

The President, Secretary, Cashier a^id Treasurer were the 
only officers of a corporation upon whom a summons might 
have been served as " provided by law" when these acts were 
passed. 2 K. S. 458, § 4. 

The act of incorporation fixed the coital stock at $2,000,000^ 
increaseable at will to |3,000,000. It ftirther declared that this 
capital should be divided into shares of $100 each, and that such 
shares should be deemed personal pr&perty, and be "transferred 



V ^••^^ 



24 

in such manner and at such places as the by-laws of ijie Oojxt^ 
pany" shonid direct. The "government and direction of the 
affairs of the Company " were "vested in a board of nine direct- 
ors." And to such directors was given " ftill power to make 
and prescribe such by-laws, rules and regulations as they should 
deem needfdl a&d proper touching the disposition and manage- 
ment of the stocICy property, estate and effects of the^aid Com- 
pany, not contrary to that charter or the laws of that State or 
the United States ; the tramfer of shares^ the duties and conduct 
of their officers and their servants, touching the election and 
meeting of^the directors, and all matters whatsoever which 
[might] appertain to the concerns of said Company." '^ ,. 

Before the over-issue, hereafter mentioned, the capital stock 
was enlarged to $3,000,000. 

The Company established transfer 'jpffices in New York and 
Boston, and appointed its President sole transfer agent at the 
former. The form of the stock certificate adopted at this office 
required his signature only, and for several years he conducted 
that*wi»le department of the corporate business. The books, 
piqpaw-and accounts were left under his exclusive control and 
management, without supe^jriaion of any kmd, imtil the 3d of 
July, 1854, when having'EjSled in busine^, he resigned his offi- 
cial employments in the OSnpany. Upon investigation it was 
found that from time to time, in 1853 and 1854, he had illegally 
issued, and used to obtain money for his own purposes, certifi- 
cates* for about 20,000 shares of stock beyond the number al- 
lowed by the charter. The books of the transfer office were so 
kept that a very slig!4%icrutiny at any time after the com- 
mencement of these irregidkrities would have led to their detec- 
tion. None such was «ver had by the directors, who, as well as 
the President were ♦4toly re-elected to their respective offices 
some months after i, large portion of the frauds had been 
committed. 

Many of the shares have circulated freely in the stock market 
through the ordinary channels of business ; and, under contracts 
of loan, pledge, or purchase, have been transferred from hand 
to hand upon the books of the OofAymj^ It is not the practice 
of corporations to permit their stdok ledgers or transfer books to 
be perused and examined .B;^ any other person than their officers 
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atfd dirg^rs. It would not readily occur to the most careful 
dealer in* stock to inquire whether the chartered capital of a 
Company had been exceeded ; and in this instance no means 
of investigation were within the' reach of a purchaser, except 
an application to the author of the over-issues, who, of course, 
would have concealed them. Consequently, all persons, not 
being directors of the Company, who have acquired these 
shares in the ordinary course of business, for a valuable consid- 
eration, without notice of any wrong, or reason to suspect its 
existfence, must be deemed in every sense Jxmafide holders. 

Upon this state of facts the question has arisen wta^ier these 
peai^ns are entitled to be recognized as stockholders, and if not,» 
whether they can hold the Corporation liable for the loss occa- 
sioned by the improper management of the transfer office, and 
the fraud of its agent in charge thereof. 

I am of opinion, first, that th^ Directors may refuse to recog- 
nize as stock all shares which can be clearly and certainly 
traced to an origin in the over-issue ; secondly, that all sjuilfids 
which cannot be so traced must be recognized, notwithstaM* 
ing that the effect will be to exhibit a larger stock list fttto 
thirty thousand shares; and thiwDjfc^that the Corporation is 
bound to pay all hona fide holders 4J|^hares thus rejected the 
full amount of their loss. 

Being prohibited from issuing more than thirty thousand 
shares, the Corporation is by necessary consequence forbidde^t 
to recognize or admit as a part of its corporate stock any share • 
known to have been issued contrary to4h^ prohibition. Theo- 
retically it has no corporate power 'tlHbl^ate a valid title to a 
single share beyond the prescribed number, or to confer upon 
its holder the specific legal rights and prftileges of a regular 
stockholder ; and no court could compel tm commission of an 
unlawful act, such as admitting to the fexercise of corporate 
rigkts one whose whole title to the character of a stockholder 
was founded on a known violation of law, and a clear usurpa- 
tion by the Company of power not granted. Still it is true in 
theory only that the Companj^Jaad not power to create more 
than the prescribed numfcerdf ^ares. Practically it had that 
power ; for the Company poesefeed fimjktions capable of being 
exercised in such a way as to bring imor being fifty thousand or 
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any other nnmber of shares, which would of necessity h^ deem- 
ed valid under all circumstances, as between the Corportion and 
individual holders. 

A proper understanding of the distinction between what a 
Corporation may rightfully do in the legitimate exercise of its 
corporate powers, and wha^ it has actual capacity to do, con- 
trary to but under color of law, will prove this position, and 
solve most if not all the difficulties in which the subject under 
review has been involved. It will therefore serve a good pur- 
pose to illustrate the distinction at the outset. 

The Dilators of a newly-created Corporation might fraudu- 
kntly issue and sell, in addition to the shares prescribed by £he 
charter, an equal number for their own private benefit, and so 
manage the form of the certificates, and the books of the Com- 
pany as to render it utterly impossible to distinguish any one 
share from any other. Afte:i^^ey had applied their fraudulent 
acquisitions to their own use, and absconded, all the documen- 
tary or other reliable evidence which could be resorted to might 
place the shares on an equality, and all the holders of stock 
migilt well appear to be perfectly innocent of fraud or neglect, 
and entitled to every prpt^ctfon w}ii«h the law will afford to a 
bona fide purchaser. In<8«ich a inM0, *it is evident, that practi- 
cally speaking, all the shares wouli be good ; and that on every 
one of them the holder would be allowed to vote at corporate' 
elections, and to exercise every right of a legitimate stockholderii. * 
By every test that could be applied to human things, the shares 
having a legitimate and those having an illegitimate origin 
would stand on an eqmaltiy. Neither the inspectors of an elec- 
tion nor any tribunal of justice could distinguish between them. 
If every share was not recognized, none could be. Let ifr be 
granted that in fact land in law some must be spurious, and, so 
to say, void ; yet, of necessity, the question would always arise 
upon some particular share ; and if such share had every baige 
of regularity, who could gainsay its validity ? Nothing can be 
inferior by mere comparison, unless compared with something 
superior. Consequently, so Jong as the share under considera- 
tion, at any one time or in any one proceeding, did not appear 
to be inferior to any other, it would of necessity be held good. 
It is only in an action by the State against the Corporation for 
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misuser of its franchises, that all the shares could be brought to 
the test together, and an effectual judgment given that an 
excess existed. In such a proceeding the Corporation might 
indeed be condenmed and dealt with as a delinquent ; but this 
would produce no discrimination between shares ; it would not 
show which were good and which were bad, nor would it visit 
upon the shareholders any inequality of injurious consequences. 
Every nominal and apparent holder of shares would suffer 
alite. 

So if a bank authorized to. issue circulating notes to $2,000,- 
000 only should issue five times the amount, no man can doubt 
that the bank would be liable to innocent holders of the excess/ 
And this does not depend upon the peculiar favor of the law to 
negotiable paper, for the same principle would apply 40 instru- 
ments not negotiable. In case aXJ^rporation having no general 
authority to borrow on its bonc^'*but specially authorized to 
take up in that form a loan of $1,000,000 only, should issue 
bonds to twice the amount, would not all the bonds be valid in 
the hands of lonafde lenders ? And in the case of the notes or 
that of the bonds, if the respective issues were so marked, itum- 
bered and registered as tojtooj^ it easy to distinguish between 
the rightful and the wrong^jf^lssues, no one will pretend that 
..lie innocent and lona fide Jtplders of the paper would be at all 
^^ Affected, or the corporate liability lessened, by that eircum- 
ffcance. If it should also appear that the Directors or oflicers 
engaged in the issue acted with a sole view to their own per- 
sonal ends, and applied the proceeds to their own use, I think 
it will be conceded on all hands that no evil consequences would 
thence result to the holders of the paper, except so far as it 
might impair the ability of the Corporation to meet its obli- 
gations. 

It must, therefore, strike every impartial mind, that those who 
base the notion of corporate irresponsibility for the over-issue in 
question on the supposed want of power in the Company to 
create the excess, are mistaken. It had not the power de jure^ 
and could not rightfully do it ; but the means to do it de facto 
existed within the Company's sphere of corporate action. It 
might therefore be unlawfully done, and in this, as in aU other 
cases of perpetrated wrong, the law— dealing fairly with all 
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parties — ^will protect and indemmiy the feir dealer at the ex- 
pense of those who are justly responsible. 

It is, indeed, laid down by the highest authorities that a Cor- 
poration has no legal existence or recognized capacity, except 
what it derives from its charter ; that as a being, or moral entity, 
it is " invisible, intangible and existing only in contemplation of 
law ;" that it can perform no act whatever, except as expr^ly 
or impliedly authorized by the law of its creation, or otherwise 
than in the manner prescribed by law. These narrow definijatns 
of corporate capacity are, as general propositions, indisputably 
true ; and it may be inferred from them quite logically that a 
corporate body has no capacity to act contrary to law. Jiut, as 
has often been justly observed, there is sc^cely a rule to be 
foimd within the many tables of our law wliich is ui^qualifiedly 
true as between all parties, or in every relation. This one is not 
of universal application. Eeaaon and necessity prescribe limits 
to it. It operates upon and against the Coloration itself, ^st 
as the moral law and the penal regulations of society operate 
upon natural persons ; it restrains individuals dealing mala fide 
with the Corporation, and avoids the disputed transaction in 
whole or in part against the one p^rty, against the other, or 
against both, as justice and good policy may require in the par- 
ticular case. Accordingly, a Corporation failed to recover back 
nioney Jent on a security different jfrom that prescribed Jpjjr th^* 
charter regulations touching its loans, (7 "Wend., 34 ;) afl: indi- 
vidual lender failed to recover on a bank note issued in a form 
which the Corporation was forbidden to use, (Palmer (tgt. 
Learitt, 3 Comst., 33 ;) and a Corporation making a prohibited 
loan was held to have lost its money absolutely, (7 Wend., 36.) 

Experience has demonstrated that Corporations may neglect 
a corporate duty, or execute it in a manner not conformable to 
law ; that they may transcend their chartered powers ; and that, 
in the course of such excess, they may perform injurious afts. 
Their responsibility for damages as tortfeasors in such cases, 
though for a time gravely disputed, is now well established. 
(4 Sergt. and Kawle, 17.) 

Let us apply these principles : 

lliis Company, by the express terms of its charter, sections 2 
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and 7, took upon itself to provide for the transfer of its shares* 
This duty is invariably undertaken by all joint-stock trading 
Corjuprations, and is indispensable to their existence. The 
facility which it affords to the individual of adventuring in 
business at a previously-ascertained rfsk, and promptly with- 
drawing therefrom at pleasure,. constitutes the great inducement 
to invest in railway and other corporate shares ; ii has drawn • 
into them a large proportion of the active capital of the country. 
ThB^Punds of a corporate stockholder, though actively employed 
in what promises to be a gainful enterprise, are thereby placed 
within caU at any moment, should he desire to employ them 
oiherjppse. If there were no regular transfer offices, entering 
into or withdrawing from Corporations would resemble the like 
; dealing with a copartnership, and few would take interests in 
them. Indeed, the transfer offices of a joint-stock Corporation 
may properly be cajled its lungs : they supply it with the essen- 
tial element of lifeff it cannot exist without them. This corporate 
duty was not officiously charged upon the Company as a burthen 
by the legislature ; but, on the contrary, was created by its own 
desire, and voluntarily assumed for its own benefit. It should 
therefore be liberally construed in favor of the public. The 
Company must be detoied to have undertaken to provide for 
this purpose suitable forms, offices and officers, with all such 
che'olfi and guards against fraud upon persons taking transfers 
as ar6 usually employed in like cases. The directors were con- 
sequently bound so to manage and superintend the afairs of the 
Compai^ as to iosure to the dealer a safe and reliable method 
of acquiring title to its shares, and it is familiar law that, for any 
failure or injurious neglect in this respect, an action lies against 
the Corporation at the suit of the injured party. (Denny offt, 
Manhattan Company, 2 Denio, 118 ] KoTtright agt. The Buffalo 
Commercial Bank, 20 "Wend., 94 ; S. C. in the Court of Errors, 
22 Wend., 368 ; Pollock agt. National Baftk, 3 Seld., 276, 279.) 
In any case involving only a moderate loss, no one would, 
question this responsibility for an instant ; but the magnitude 
of the fraud imder consideration has stimulated ingenuity to 
search for some principle leading to a different result ; and one 
has been folmd in the exploded fallacy that a corporation, being 
restrained by law the exercise of rightful and legal i)0W6ts.tinly, 
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has no function to do wrong. From this proposition, if it were 
true, we might deduce the consequence that such a body is 
wholly irresponsible for wilful fraud practised upon the com- 
munity by its regularly constituted agents ; but the prlGaises 
are unsound, and, of course, the conclusion must fall. A doc- 
trine so startling required a very stable foimdation. Certainly, 
, if an individual engaged in tAde should establish an agency, 
invite the public to confide their business to it, and from mere 
inattention should allow irregularity and fraud to prevail tjigjce- 
in for months or years, his negligence would be deemed acqui- 
escence ; and if from time to time he re-appointed the same 
agents by solemn public act, he would be adjudged to have 
confirmed and ratified their doings. 

Why should it be otherwise with bodies corporate? 12 
Wheaton, 40 : Trading coporations, such as railroad companies, 
so far as corporate liability is concerned, are merely privileged 
partnerships. The assumed motive of the Sjtate in granting to 
them special privileges, is generally some public benefit expect- 
ed to fiow from the exercise thereof; but the motive of the cor- 
porators is their own private gain. Corporations, like individ- 
uals, have power, the same in kind, but much greater in de- 
gree, to work positive wrong, and to be jcrmissively instrumen- 
tal in injustice. This power is not, indeed, given to them by 
law, but results to them in spite of the law ; it is inheitot ; it 
belongs to all beings, natural or artificial. And when a wrong 
is done or permitted by the culpable act or culpable neglect of 
a corporation, the prohibitions of the law are employed, not as a 
constructive negation of the fact, but as a means of r^ess. 

Consequently, if this over-issue can be regarded as its own 
act, the Compony is responsible ; and it only remains tq; inquire 
whether it must be so regarded. * 

He who manages or conducts his affairs by the agency of an- 
other, is, by an universally acknowledged principle, deemed to 
act therein himself; and, as a consequence, to be personally 
responsible for the acts and omissions of the agent. Mr. Justice 
Story, in his learned work upon agency, says, at § 452, that the 
principal is " held liable for the frauds, deceits, concealments, 
misrepresentations, torts, negligences, and other :malfeasances 
or misfeasances and omissions of duty of his agent in the course 
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of his employment, althougli the principal did not authorize or 
jusiJfy or participate in, or, indeed, know of such misconduct, 
or gyen if he forbade it or disapproved it. In all such cases, 
tKe Tule is. Let the swperior respond ; and it is founded upon 
public policy and convenience ; for iumo other way could there 
*be any safety to third persons in their dealings. The principal 
holds out his agent as competent to be trusted ; an* thereby, iu / *{' ' 
eflfect, he warrants his fidelity and good conduct in all matters "^ 
of the agency." See also §§ 458, 459, 443. It is said that the 
transfer agent in this case acted fraudulently in furtherance of 
his own private ends, and not with a view to the performance 
of any duty for the Company. This may be true in fact, but 
appearances were otherwise. With the Company's commission 
in his hand, and at its established place of business, using its 
forms, and surrounded by its insignia, he acted in its name, os- 
tensibly for its benefit, and apparently in the regular perform- 
ance of its corporate duty. 

It is not law that all the acts of an p.gent, in order to bind the 
principal, must be in fact done by or in pursuance of the com- 
mands or wishes of the principal. On the contrary, it is an un- 
doubted rule, that the principal is bound for the fraudulent acts 
of his agent, as weSR^i for those performed in good faith. If an 
agent accustomed to t)uy on credit, or to borrow money for his 
principal, or having an express and special written authority to 
. do so, buys merchandise on credit, or takes up money on loan 
accordingly, but with the design and express purpose of ab- 
sconding and applying it to his own purposes, the principal will 
be bottofl. As between his principal and himself the act is not 
within his authority ; but as it respects the vendor from whom 
he pi^jijliases, or the lender from whom he borrows, it is, as the 
courflr express it, '^ within the scope of his authority. ^^ This 
principle is essential to the safety of those dealing with agents, 
and IS recommended alike by good policy and by its own in- 
trinsic justice. He who enjoys the convenience of using an 
agent should bear the burthen or inconvenience, if any, result- 
ing from his injudicious or mistaken choice. He has the power 
to select the agent, the best means to supervise his conduct, to 
discover unfaithftdness, if it occur, and to enforce redress. 

That third persons dealing with agents are waiTanted in acting 
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upon the appearances created by the principal himself, is estab- 
lished in a multitude of cases. A copartner in a dissolved 'mer- 
cantile firm can bind his former partner by purchases from those 
with whom the firm has dealt, until the latter have received' or 
become chargeable with notice of the dissolution. So a dismissed 
servant who has been in the habit of purchasing for his master; 
on credit, lAay continue to bind* the master by taking up goods 
in the same manner, until notice of his dismissal is given. Thus 
it will be seen that the actual existence of authority in law or 
authority in fact, to do the very thing in question, is not an ab- 
solutely essential condition to the binding force of the agent's 
act as between the principal and third persons. It is enough 
that by the consent of the principal, the assumed agent at the 
time of his dealing stands accredited as agent to the person with 
whom he deals. With the secret intent of the agent at the time, 
or his subsequently consummated unfaithfulness to his principal, 
third persons have no concern, provided they are ignorant of 
the former and not participants in the latter. 

In respect to dealings or business transactions, there is no ex- 
ception to this rule. It is true, indeed, that mere wrongs against 
a third person perpetrated by the agent with unlawful force, 
whilst in the act of performing a service for the principal, do 
not always involve the principal in liability. "Where a servant 
drives his master's horse against a person, thereby doing him an 
injury, the master is held to be responsible, provided the servant 
merely erred through negligence or imskilfulness, b6o<(i8e these 
errors of conduct do not pre-suppose him to have abandoned his 
employment. But if he commit such an act purposely and to 
gratify his own malice against the injured party, he is deemed 
to have left his master's service and gone on an entei^nriBe of 
his own. Cases of this kind can have no relation to the present ; 
for in such cases there is no mutual dealing, no confidence re- 
posed, no trusting to appearances, no reliance on the principal. 
A simple, direct and violent wrong having been perpetrated, the 
sole question is, whose act produced it. (19 Wend., 347.) This 
distinction in the law of agency between mere acts of wrong 
and business dealings may be easily illustrated. A bank would 
be liable for the act of its teller who should receive money firom 
a dealer at the counter with the pre-conceived intent of apply- 
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ing it to his own use, and who should actually so apply it. But 
if, at the same time and at the same counter, the teller should 
assault the dealer, or privily steal from his pocket, no liability 
would attach to the bank. Accordingly, where a cask of gold, 
specially deposited for safe keeping in the vault of a bank, * 
under such circumstances that in point of law the^ank would 
not have been liable in case of theft by a stranger, was opened 
and feloniously rifled of its contents by the cashier, it was held 
that the bank was not liable. (Foster agt. The Essex Bank, 17 
Mass. R., 607.) In reply to the inquiry for what acts of its 
cashier and clerks a bank would be answerable, the court re- 
plied, " For anytliing which pertains to their official duty, for 
correct entries in their books, and for a proper account of general 
deposits, so that if by any mistake, or iy fraud in these particu- 
lars, any person be injured, he would have his remedy." Thus 
it will be seen that a teller, by fraudulently receiving and 
crediting worthless checks, and like means, may for his own 
private ends bind his bank in favor of third persons to an un- 
limited extent. 

This company undertook to keep, and did accordingly keep, 
a transfer office. To allow a course of false entries in the stock 
ledger kept therein, and the issue of false certificates therefrom, 
was a failure in the performance of a corporate duty. It was 
an act of negligence by the corporation, for which it is liable to 
the paiiy^ured. As between the company and the individual 
shareholder, the former is estopped, and it must either recognize 
him as a stockholder, or respond in damages as a wrongdoer, 
for withholding from him his apparent right. 

Wherever the holder of the shares can trace them to the over- 
issue, he can recover the sum paid for them, with interest, as 
damages. This will afford to the shareholder a much higher 
measure of reparation for the injury sustained than would result 
from liis admission as a stockholder ; for admitting all the con- 
tested shares would only reduce tlie stock to three-fifths of its 
former value, whilst allowing out of the corporate funds full 
compensation to the holders of the over-issue for the injury done 
them, would reduce the valtlfe of the remaining stock to one- 
third. It is, therefore, of considerable importance to the com- 
pany and the original shareholders to ascertain whether the o ver- 
3 
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issues can be distingiiislied. It cannot be done by an acconntant 
or book-keeper's method of separation. The rights of the va- 
rious shareholders, as between each other, are affected by more 
facts and circumstances than can be brought within the cogniz- 
ance of any book-keeper, or of all the oflScers of the company 
united. Stock which has gone into the market changes hands 
frequently, and even in the hands of the same owner is frequent- 
ly mixed upon the books of the company with other parcels of 
stock coming to him from various sources. This takes place in 
temporary loans of stocky and in tejapol'ary loans on stock, as 
well as in purchases and sales. A broker or purchasing agent 
sometimes takes the transfer to himself, mixing the stock taken 
with the stock previousely held by him ; and either, before hav- 
ing made any sales out of the mass, or after having made many 
such sales, he transfers to his principal as many shares as the lot 
purchased. Again a lender of money on stock, when he is re- 
paid, transfers from his credit on the stock ledger, either to the 
borrower or to his assignee, as many shares as were pledged to 
him. In many of these cases the ^me identical shares are l>ot 
transferred. Besides, a great many transactions in^the purchase 
and sale, loan, pledge and exchange of stock, which are perfect- 
ly valid and binding as between the parties, take place by mere 
deliveiy of the certificates, and in modes less formal, without 
any record whatever being made thereof on the books of the 
company. (Bank of XJtica agt. Smalley, 2 Cow. TYSj approved 
11 Wend. 627 ; Kortright agt. Bank of Buffalo, 20 Wend. 348.) 
In each attempt at discrimination the company must assume 
to settle the equity of the case as between rival claimants to pri- 
ority. How shall it perform the task ? If governed by extrinsic 
facts not entered upon its own records, how shall the very trutl\ 
be ascertained? It cannot subpoena witnesses; it cannot cite all 
parties before it; it has no effectual means of investigation ; and 
its decisions upon the law or the fact have no force or authority. 
It can neither protect itself from litigation, nor settle the right 
between the contestants. It will remain liable to suit for with- 
holding from either party his just right to recognition as a stock- 
holder, if at last he can establish it in a court of justice. (Pol- 
lock agt National Bank, 3 Selden, 275.) So, after deciding 
that A. B. is entitled to certain shai'es, the company must with- 
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hold his dividends for ten years, or perhaps longer, until in 
court of last resort it shall be ultimately decided whether or 
not, in settling the priority of right, it ascertained the real state 
of facts and properly applied the law. Thia might not be so 
difficult a matter for the company to deal with if it only afflict- 
ed a few transactions, but when it is found to involve the shares 
of all or nearly of its stockholders, the practical evil becomes 
serious. 

Should the company, all external proofs, and govern itself by 
its own books exclusiTely^ difficulties still greater, if possible, 
would embarrass the procesB Of discrimination. Where a person 
assumes to sell a quantity of stock, and has a legal right to sell 
that quantity, the shares which he had a right to sell will vest 
in the purchaser. Consequently, in all cases of sale by one hav- 
ing both kinds of stock standing to his credit, priority in point 
of time must govern. But to what time shall the company re- 
fer ? The holder of 1,000 shares of stock standing to his credit on 
.the ledger of the company, 400 of which came from the over-is- 
Bft^ may have had it in 10§ parcels and in many separate certi- 
ficates. He may have sold from time to time by delivering the 
certificate for, say, ten shares, with a power of attorney to trans- 
fer. In settling priorities between purchasers from liim, shall 
reference be had to the date of the power presented to and filed 
with the company, or to the time of its actual presentation for 
transfer ? Certainly with no safety to the date of the power, for 
the date of a paper is not conclusive evidence of the time of its 
delivery, and powers to transfer stock are often dated and held 
in blank a long time before the stock is sold. K the date of a 
power given to one purchaser precedes an actual transfer on 
. the books to another, the presumption, until the contraiy be 
shown by proof, is that the former has actual precedence. Yet 
this is only a presumption ; it may be rebutted, and, of course, 
it cannot safely be acted on. The matter may be further com- 
plicated by assuming that the holder of the 1,000 shares made 
purchases of each kind of stock day by day, intermediate his 
sales. K the ijompany shall hold priority in time to be the stand- 
ard of right between those who purchased fipom him, and ad- 
judge his credit on the stock ledger, like a receiver of oil and 
water, to have permitted every receipt of good shares to float as 
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oil, and every receipt of bad shares to sink as water — all deli- 
veries to liis vendees passing off from the surface in the order of 
their coming to the office for a transfer, without reference to the 
actually existing priorities of equitable right between them — ^I 
feel no hesitation in saying that, upon investigation, a large pro- 
portion of the prorities decreed by the company will be reversed 
by the courts. The rule " first in time, firsl^in right," has no ap- 
plication except between those whose equities are equal. And, 
indeed, it has no application whatever to the entry of the trans- 
fer on the books of the company. 

In the case of a money-lender *s return of stock to the bor- 
rower, it would be hard that his re-transfer should be deemed 
to carry his own good shares and leave him possessed of the 
worthless shares which he received at the time of the loan, yet 
after a sale by the borrower it might be just to his vendee so to 
hold it. Besides, in such cases, the borrower often relieves him- 
self by finding a new lender, who goes with him to the first, re- 
imburses him and takes directly firom him a transfer of the stock. 
The first lender may say, " I meant to return just what I re- 
ceived ;" but the second lender may answer with equal proprie- 
ty, " You informed me that you had 100 shares of stock stand- 
ing in your name which you were willing to convey to me eg 
security for my intended loan. You did own so much stock, 
you have conveyed so much to me for a valuable consideration, 
and I claim to hold it accordingly." 

Embarrassing cases of this kind, growing out of the usual 
methods of dealing in stock, could be stated to an indefinite ex- 
tent. Any one acquainted with such dealings can readily im- 
agine them. The inevitable consequence of permitting such 
contests,to arise must be interminable litigation between contend- 
ing claimants, and a complete paralysis of the company. Be- 
ing unable to pay dividends with safety, its stock will no longer 
be saleable, or ever appear in the market, unless at an occasional 
forced vendue of some bankrupt's dubious and unpr ductive as- 
sets. The wealthy stockholder, who has no need of funds or of 
income, and can afford to await results, must look to his stock 
as an investment for posterity ; and • when at last courts shall 
have exhausted their powers of investigation, it is quite possible 
that the intended separation will be found impracticable, and 
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that much more than 30,000 shares will still appear to be clothed 
with equally fair proofe of authenticity. 

These remarks do not prove, nor can I aflSrm, the utter imposi- 
bility of making the discrimination. But it is very clear to me 
that the process must be attended with litigation, diflSculty and 
flelay to a most pernicious extent. 

If I am right in my conclusion that the company will be liable 
in damages to the owners of the rejected shares, tlie other share- 
holders will suffer a positive pecuniary loss by the discrimina- 
tion, and would greatly promote their own interests by recogniz- 
ing the bver-issue, if, indeed, they can induce the holders there- 
of to come in as stockholders. 

The recognition of a greater number of shares than the char- 
ter allows is not impracticably. If it involves an excess of power 
no one but the State can take advantage of it. Besides, the legis- 
lature on the petition of the company, would at onoe pardon 
the transgression and heal the disorder it has produced, by le- 
gitimating all the shares and placing them on an equality. This 
was the precise course adopted in an analogous case. The trans- 
fer agent of the Bank of Kentucky made a large over-issue of 
shares. After the fact was discovered, the bank was advised to 
. separate the genuine from the spurious issues. Various efforts 
were made to accomplish that object, but it was found to be im- 
possible. (1 Parsons' Select Equity Cases, pages 186, 187, 211.) 
The bank, therefore, adopted, and, with the consent of the Ken- 
tucky Legislature, earned into execution a plan for recognizing 
a part of the over-issues and purchasing the residue. Prudence 
would probably dictate such a course in the present case. 

It has been suggested that a corporation created by the laws 
of Connecticut could not lawfully establish a transfer office in 
New York. This objection was overruled upon general princi- 
ples in The Bank of- Kentucky (t^. The Schuylkill Bank. (1 
Parsons' Select Equity Cases, p. 234. See also 2 Denio 118.) 
It can hardly arise in this case. The concurrent legislation of 
New York and Connecticut authorized the company to conduct 
a large branch of its operations within this State, and recognised 
the capacity of 'its officeiB and agents, from the highest to the 
lowest, therein to exercise official fuijctions and represent the 
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corporation. By necessary and inevitable implication the com- 
pany had power to establish within this State the offices or 
agencies usually employed by such bodies in the transaction of 
their aflfairs. 

Oh. O'Conoe. 
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OPINION OF DANIEL LORD. 



CASE. 



By the charter of the New York and New Haven Eaiboad 
Company, passed by the Legislature of Connecticut in May, 
1844, that Company was incorporated with the usual attributes 
of a Eailroad Company. 

By the second section of the charter the capital stock was two 
millions of dollars, with the privilege of increasing the same to 
three millions, and to be divided into shares of one hundred 
dollars each, which shares shall be deemed personal property, 
and be transferred in such manner and at such places as the by- 
Ij^ws shall direct. 

Tlie third section provides for the creation of the shares by 
subscription, and preventing the creation thereby of more than 
thirty thousand dollars. 

The fourth section provides for the government of the Com- 
pany by a Board of Directors, and for the three charter officers, 
President, Clerk and Treasurer, the last of whom was to give 
bonds, and the clerk to take an oath of office. 

The seventh section gives to the Directors power to make such 
by-laws, rules and regulations as they shall deem proper, touch- 
ing the disposition and management of the stock and efiects of 
the Company, the transfer of shares, the duties and conduct of 
their officers and servants, &c., and all matters whatsoever 
which may appertain to the concerns of the Company. 

By an act of the Legislature of New York, passed May 11, 
1846, the Company was recognized as a corporation, and ob- 
tained authority to continue the road from the line of Connecti- 
cut to connect with the New York and Harlem Eailroad Com- 
pany near Williamsbridge. 
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A by-law was passed soon after the organization of the Com- 
pany, providing that transfer agencies might be established in 
New York and Boston by resolutions of the Directors, and all 
transfers to any office shall be made under such regulations as 
should be ordered by the Directors. 

" Certificates of stock shall be in such form, and issued under 
such rules and regulations as the Board of Directors may from 
time to time appoint and direct ; but when a certificate of stock 
has been issued to any stockholder, no second or duplicate cer- 
tificate shall be issued, and no transfer of the stock shall thei'e- 
after be made or permitted without the surrender of said certi- 
ficate, unless the same shall be lost or mislaid, and then only on 
special resolution of th,e Board of Directors," and the compli- 
ance of such conditions as they should impose. 

The Board of Directors established a transfer office in the city 
of New York. Its principal stock account was kept there. The 
provisions for the transfer of shares in New York was such as 
obtained generally in that city. * 

Eobert Schuyler was appointed President and was a Director 
of the Company from May 19, 1846, and the Transfer Agent of 
the Company from the commencement of its operations, an<% 
was repeatedly re-elected and continued in office until his resig- . 
nation on the 3d of July, 1854. 

The certificates of stock adopted by the Company were in 
the following form : 

" New York and New Haven Eailroad Company, 

No. Capital, $3,000,000. 

New York office. Shares, $100 each. 

Be it known that A B is entitled to (number) 

shares of the Capital Stock of the New York and New Haven 
Railroad Company, transferable on the books of the Company, 

at its. office in the city of New York, by the said A B , 

or Attorney, on the surrender of this Certificate. New 

York, Jan., 1854. R. S., Transfer Agent." 

Between Oct. 18, 1853, and July 3, 1854, Robert Schuyler is- 
sued certificates of stock, to the number of 17,732 shares, which 
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were false and fraudulently issued by him, without stock to an- 
swer to these certificates. On these certificates the parties 
therein made sales of the shares, therein expressed, and pledged 
them for moneys loaned thereupon, and for their engagements, 
and until July 3, 1854, transfers were made and allowed at 
New York, on the surrender of these false certificates. 

The frauds were then detected, and the spurious stock, sup- 
posed to be traced and disavowed by the Company, and thus 
the question arises whether any liability rests on the Company 
in behalf of those who have dealt on the faith of these false cer- 
tificates. 



OPINION. 

The whole decision must depend on the question, what was 
the ostensible scope of the office of the transfer agent ? Corpo- 
rations and natural persons stand alike under the rule, that 
where by their acts they invest any officer or agent with oste^- 
#sible powers, the acts of such officers or agents, within the open 
* ' range, and extent of such powers, are the acts of the Company. 
The existence of the power, it is true, must be shown, not by 
rumors, suppositions or understandings, but by tmdeniable acts 
of the Coi'poration. And when such ostensible power is con- 
ferred, the exercise of it, contrary to the duty of the officer and 
the instructions of his principal is treated, not as a want of au- 
thority, but an abuse of an actual authority. Such exercise 
binds the principal as to those who have relied on it, while it is 
treated as an abuse and misbehavior between the principal and 
his subordinate. This is the principle of the liability of osten- 
sible partners, of agents with a general authority, and indeed is 
the basis of many branches of the law. (See Perkins, v. The 
• Washington Insurance Co., 2 Cow. R. 659. Lightbody v. 
North American Insurance Co., 23 Wendell, 22. Fulton Bank 
V. The New York and Sharon Canal Co., 4 Paige R. 134. An- 
gel on Corporations, ch. IX, § 10. 

Wliat then did this Corporation holdout publicly as the power 
and functiou of the transf($r agent ? 
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The certificates which were to be issued have the most mate- 
rial bearing on this question. The form was adopted by the 
Directors and the Company ; in the same form they have from 
its organization been issued, surrendered, and in every way 
adopted by the Company. They are among the most public and 
perfectly recognized acts of the Corporation. They also are de- 
signed to be acted on by stockholders and by strangera. They 
were to be the assm'ances of the stockholder, by which he might 
deal with others, and^ others deal with him. They legalized 
stock contracts. (Of Stock Jobbing, I. E. S. 710, sec. 61.) 

The Company then, when they sanctioned this form, knowing 
how extensively the stock was a subject of common traffic, 
must be deemed as intending to speak to all who should see the 
certificates, in the very language of the certificate. 

The certificate, it is to be noted, does not profess to create 
stock, nor to grant or transfer it. It does not indicate the origin 
of the shares it embraces, whether from original subscription or 
from subsequent transfer. It merely certifies what person is 
owner of a certain number of its shares ; and it is to be such a 
voucher that the Company will recognize no other than those 
named in it, as holders of the stock without a cancelment of 
it. If it be false, then it is only so as to the fact that A. B. is 
not the owner of the shares specified in the certificate ; a fact 
which only the servants of the Company can know. 

Wlien the Company authorizes such a declaration to go forth, 
under the course of its business, and by the act of any of its of- 
ficers, it assumes (as do the autliors of aU such declarations, 
which are to invite a traffic) to ascertain how the fact is, and 
to certify it truly, and it appoints its own officer to issue it. 
His duty to the Company is to ascertain and certify truly, but 
the power and function conferred on him is to issue the certifi- 
cate, without any condition on its face, and with a view that 
strangers should act on it. When an authority is limitiBd, it 
must be possible for those called to act on it when they call for 
the authority, to ascertain the limit. Here the authority was 
in tlie certificate and in the resolve authorizing the transfer 
agent to issue it. K the certificate is to be read with the im- 
plied condition, that A. B. is holder of so much stock, provided 
he truly and in fact holds so much stock, the certificate would 
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be idle and senseless. The scope of the office of issuing these 
certificates was to issue unconditional assurances. 

To suppose that such authority was limited as to strangers, to 
the using of true certificates only, would obliterate the doctrines 
of the law, holding principals liable for the misconduct of their 
agents. It is true that no corporation authorizes its officers to 
certify falsehoods, or to commit frauds, but when they have put 
into their hands the power to do so, by acts which no one but 
the Company or its own agents can scrutinize, they are bound 
by the exercise of that power, however abused by those to 
whom they have confided it. It is the clear case of a power 
not limited, but abtised ; not of the absence of power, but of a 
wrong use of it. 

It does not weaken this reasoning, that by treating the certi- 
ficates as true, more stock would be called for than existed. 
That might show the certificate false, but on its face it would 
show no excess of power. K false, the Company must be an- 
swerable, as for any other deceit, as if it had certified any other 
material matter, in the course of its business, by which others 
have been deceived. In such a case the measure of the indem- 
nity must be such as to compensate the actual loss. 

The conduct of the transfer agent in this case in making the 
certificates and obtaining money on them, as if well authorized, 
was doubtless obtaining money under false pretenses ; but to 
call this abuse of trust and power forgery, would be a confound- 
ing of all distinctions in the criminal law. (See 4: Mass. Eep. 
54, Putnajn v. Sullivan.) 

The New Haven Railroad Company are in my view liable to 
those who have in good faith lost by giving credit to these cer- 
tificates when they are false. 

Dajstiel Lobd. 

New York, Oct. 2, 1854, 
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The following commxuiication, by F. F. Marbury, Esq., of 
this city, (with some unimportant changes), appeared in the 
Journal of Commerce^ of August 1st, 1854 : 

THE NEW TOEK AND NEW HAYEN FEAUDULENT 
OYEE-ISSUE. 

Those who deny that the New York and New Haven Eailroad 
Company has incurred any liability by reason of this over-issue, 
insist that as the charter fixes the number of shares of the capi- 
tal stock at 30,000, it is not in the power of the Directors, 
much less of a transfer agent, to increase that number, and this 
they seem' to regard as decisive of the whole question. It would 
be so, if the Directors, or the transfer agent, under the claim or 
color of authority, proposed to increase the capital, and tke^ in- 
quiry was, whether they had the right to do so. But ther<fifde&- 
tion is not, what are lie just and rightful powers of the Com- 
pany or its agents, as defined by the charter, but what is the effect, 
so far as innocent persons are concerned, of a fraud committed by 
an agent of the Company, in the performance of what, so far as 
they could discern, was his proper business and legitimate duty. 
In such a case it is clear that either the Company or the holders 
of the spurious stock, so called, must suffer ; and the. inquiry 
will be that which Judge Buller says is the common question 
every day at Guildhall — ^when one of two innocent persons must 
suffer by the fraud or negligence of a third — ^which of the two 
gave the credit ? 

The 7th section of the charter provides, " that the Directors 
shall have full power to make and prescribe such by-laws, rules 
and regulations, as they shall deem needful and proper, touch- 
ing the disposition and management of the stoc\ property, &c., 
of the Company, the transfer of shares^ th^ duties and conduct 
of their officers and servants, and all matters whatsoever, which 
may appertain to the concerns of the said Company," 
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Tlie power so conferred, the Directors proceed to exercise* 
They prescribed by-laws ; they fixed and settled the forms of 
certificates of stock and of instruments of transfer ; they estab- 
lished a transfer oflBce in the city of New York, and Kobert 
Schuyler, the President of the Company, was appointed transfer 
agent at that place. In the agent so appointed, the stockhold- 
ei's, by complimentary resolutions, and by repeated and unani- 
mous re elections, expressed entire confidence and held him out 
to the public as an oflicer who, to use their own language, was 
discharging " the important trusts committed to him, not only 
with zeal and fidelity, but with high intelligence." {Minutes of 
Stockholders^ Meeting^ Novemher^ 1849, et seq,) 

The stock certificates and transfer books were placed by the 
Company in their agent's' hands, and he was held out to the 
world as duly authorized to superintend the transfers, and grant 
certificates of stock. He was the general agent of the Corpora- 
tion in this part of its business, and it had no other. The public 
had no voice in his selection, and no control over him. Con- 
fiding in the arrangements made by the Company, under its 
chatter and by-laws, innocent parties have purchased its stock, 
or lent money upon it. It has been transferred to them on the 
books of the Company, and certificates have been issued to them 
in their own names by its duly accredited agent, or certificates 
in the names of othei's, beaiing every badge, of authenticity and 
genuineness, have been delivered to the parties by wljdii 'the 
same are now held. But it is said that the transfer agent had 
no power to issue certificates for any number of shares over 
30,000. By this it must be meant, that he had no lawful power 
to do so. A cashier of a bank, in the same sense, has no powers 
to issue a certificate of deposit, where the money has not been 
actually deposited '^ but suppose a cashier, in violation of his 
duty, should issue a certificate of deposit, when no funds were 
on deposit, and such certificate should afterwards be cashed by 
an innocent party, could the bank escape payment on account 
of the fraud, or want of power in its cashier ? So of a certified 
check. Could a bank avoid payment to an innocent party who 
had parted with his property, on the faith of its certificate, by 
saying that its own teller had certified a check to be good, which 
was not good, a thing which he had no jpower to do ? 
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It is very erroneous to say, tliat a corporation can only be 
held answerable for the consequences of its lawful and author 
ized acts, and those of its agents of the same character. 

A corporation has no right, by its charter, to commit or au- 
thorize a trespass. No railroad company is empowered or au- 
thorized to inflict injuries upon persons or property. The New 
York and New Haven Kailroad Company had no power or 
right, under its charter, to run its express train into the Norwalk 
river, and kill, wound and bruise»passengers. Shall it then go 
impunished ? Shall the Company escape the payment of dam- 
ages, upon the plea that the conductor was negligent and reck- 
less, which the charter did not authorize him to be ; and may 
they turn the sufferers over to their personal action against the 
conductor ? There are cases where corporations have been held 
not to be liable for the illegal acts of their agents, and where 
they have been held incapable of ratifying such acts. One such 
case was where the captain of a steamboat belonging to a cor- 
poration, maliciously and wilfully went out of his way to run 
into and 'sink another steamboat. The act was manifestly noth- 
ing but the private trespass of the individual. Such an act 
could no more be held to be within the line of his duty, than a 
burglary or an assault and battery. No authority for such an 
act could be given or presumed, and from its very nature it was 
incapable of ratification. 

So where -a bank issues post notes, in violation of the General 
Banking Law, which requires notes to be payable on demand, 
any one, by looking first at the note, and then at the law, will 
see that the note is illegal. In these cases the illegality and the 
want of authority are apparent, either from the nature of the 
transaction or upon the face of it. But if the bank should issue 
ordinary bank notes, payable on demand, it would be obliged 
to pay them to innocent holders, although* it should appear that 
at the time they were issued, the bank already had out all the 
circulation which the law allowed it to issue. 

No one would say that the notes issued, after the limit allowed 
by law had been transcended, were not binding on the bank ; 
or that it was incumbent on individuals before taking such 
notes, to ascertain, at their peril, whetlier such limit had been 
passed. 
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Robert Schuyler was not the special, but he was the general 
transfer agent of the Company in the city of New York. It 
was within the general scope of his authority to allow transfers 
and issue certificates of stock. As Judge Bronson says in the 
case of Lightbody v. Ihe K"orth American Insurance Company, 
23 Wend., 22, " Although he must answer his principals for 
departing from his duty, he clearly bound them, so far as third 
persons, dealing with him in good faith, are concerned. The 
question is, not so much what authority the agent had in point 
of fact, as it is, what powers third persons had a right to suppose 
he possessed, judging from his acts and the acts of his principals. 
Perkins vs. Washington Ins. Co., 4 Cow., 645. Tlie rule is ne- 
cessary to prevent fraud, and encourage confidence in dealing. 
2 Kent Com., 620. 

. Tlie capital stock of the bank of Kentucky was limited by its 
charter to 50,000 shares. Its transfer agent in Philadeli)hia, 
the Schuylkill Bank, fraudulently issued 13,185 shares in excess 
of the capital. The Bank of Kcntuclg^ was sued by some of 
the holdere of this spurious stock, and threatened with suit by 
others, and the embarrassments of its condition led to the passage 
of Acts by the Legislature of Kentucky of February 22d, 1842, 
whereby it was empowered to make adjustments with the hona 
fide holdera of the spimous stock. Under a plan adopted in 
pursuance of these Acts, the Bank of Kentucky purchased and 
recognized the over issues in the hands of innocent parties, to 
the extent of 12 or 13,000 shares, amounting at par value to 
$1,250,000. In this state of aftairs the Bank of Kentucky filed 
a bill in equity, in the Court of Common Pleas of the Fii-st Ju- 
dicial District of Pennsylvania, against the Schuylkill Bank and 
Levis, its cashier, praying that the defendants might account to 
and satisfy the Bank of Kentucky, for all liabilities occasioned 
by these fraudulent issues. 

More than 20 days were consumed in the hearing of the cause, 
which came on in November, 1845. Tlie parties were repre- 
sented by able counsel, among othere John Sergeant for the 
Bank of Kentucky, and G. M. Dallas for the Schuylkill Bank, 
and the case was thoroughly argued. 

Among other objections taken by the defendants was tliis, 
that the Bank of Kentucky was under no legal liability in any 
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way, to compensate the holders of the spurious stock issued by 
its Philadelphia agent, and that any such compensation, made 
to such holders by it, was a purely voluntary act, giving it no 
claim for indemnity against such agent. 

In January, 1846, the comi delivered its opinion, declaring 
that it could not entertain a doubt that the Kentucky Bank was 
answerable, in some form, for the frauds of its authorized agent. 
That the general rule on this subject was, that every principal 
is held liable to third persons, in a civil suit, for the frauds, de- 
ceits, concealments, misrepresentations, torts, negligences, or 
other malfeasances, and omissions of duty, of his agent, in the 
course of his employment, although the principal did not au- 
thorize, or justify,. or participate in, or indeed know of such 
misconduct, or even if he forbade or disapproved of them. 
(Story on Agency, § 452.) " In any such case, the principal 
holds out his agent as competent, and fit to be trusted ; and 
thereby in efiect waiTants his fidelity and good conduct, in all 
mattei*s of the agency* On the other hand, the agent is respon- 
sible to his principal for his omissions, commissions, frauds, or 
torts and bound to make him full indemnity; and this, whether 
the loss or damage be direct to the property of the principal, or 
whether it arises from the compensation or reparation which he 
has been obliged to make to third persons in discharge of his 
liability to them for the acts or omissions of such agent." (lb. 
§217.) 

After discussing the various questions which were presented, 
the court then proceed to say. The Bank of Kentucky was then 
responsible for the fraud of its agent, whoever that agent was, 
and did no more than justice required and law would surely 
have coerced, when it compensated the holders of the spurious 
stock. In this case, the coui-t also hold that " Corporations are 
liable for the frauds and torts of their servants and agents, done 
in the course of their employment, in tlie same manner as indi- 
viduals are responsible for the acts of their servants, touching 
their business — a doctrine which is also asserted by Story, An- 
gell and Ames, and other elementary writers, and nowhere 
disputed. 

The court then made a decree in favor of the Bank of Keii- 
tucky for $1,184,738. {Parson's Select Eqmty Cases.) 
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An appeal was takeu from this decree to the Supreme Court 
of the State of Pennsylvania, and th,e judgment of the court 
below aflSrmed in January, 1849. 

It has been said, that every person taking stock either by 
transfer on the books, or by power and certificate, was boxmd to 
see that the stock was genuine, and it has been assumed that it 
was in his power to ascertain the fact by an examination of the 
books of the Company. But this is, it is conceived, nothing but 
an assumption. The Company keeps its own books, appoints its 
own transfer agent, and devolves upon him the duty of superin- 
tending the transfer, and of issuing certificates of stock. The 
transfer agent is the agent of the Company, and not of strangers 
who purchase or lend upon its stock. Such persons have no 
right to examine the books, and are not allowed to do so. In- 
deed, stockholdere themselves often experience embarrassment 
when they attempt such examination, and any curiosity on the 
part of non-stockholders is regarded and treated as intrusive. 
If any one wishes to test the con*ectness»of these statements, let 
him go to any bank in this city, in which he holds no stock, but • 
thinks of purchasing, and requests to have the stock ledger, cer- 
tificate and transfer books exhibited to him, that he may deter- 
mine whether the party offering to sell has the right to sell, and is 
offering genuine stock. He will probably receive for answer 
that his application is unlieard of, and cannot be gi'anted. 

C. J. Best, in the case of Davis vs. The Bank of EngUmd^ 2 
Bingham^ 444, where Consols had been transferred under a 
forged power of attorney, and had gone through innocent hands 
subsequently, held that the Bank was obliged to pay tlie divi- 
dends to subsequent purchasers of the stock as well as to the 
true proprietor. " If the Bank should say to sucli subsequent 
purchasers, the persons of whom you bought were not legally 
possessed of the stocks they sold you, the answer would be, the 
Bank, in the books which the law requires them to keep, and for 
which they receive a remuneration from the public, have regis- 
tered these persons as the owners of these stocks, and the Bank 
cannot be permitted to say that such persons were not the own- 
ei's. If tliis be not the law, who will purchase stock, or who can 
be certain that the stock which he holds belongs to him? It 
has ever been an object of the Legislature, to give facility to th^ \ 

4 ^7y^^^ 
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rausfer of shares in the publi c funds. This facility of transfer 
is one of the advantages belonging to this species of property, 
and this advantage would be entirely destroyed if a purchaser 
should be required to look to the regularity of the transfers to 
all the various persons through whom such stock had passed. 
Indeed, from the manner in which stock passes from man to 
man, from the union of stocks bought of different persons under 
the same name, and the impossibility of distinguisliing what was 
regularly transferred from what was not, it is impossible to trace 
the title of stock as you can that of an estate. You cannot look 
fuiiher, nor is it the practice ever to attempt to look further than 
the Bank books, for the title of the person who proposes to 
transfer to you." 

Practically, very few persons are competent to make such an 
investigation of the books of an incorporation, as is requisite to 
determine whether stock is genuine or spurious. The Bank of 
Kentucky gave up the task in despair. The New York and 
New Haven Eailroad Company, even witli the aid of scientific 
accountants, is said to have made little progress in its examina- 
tions.* 

It was never intended that pai-ties dealing in the New Haven 
stock should undertake such a task. Mr. Schuyler's agency 
was created to make it unnecessary for them to do so. The 
Company undertook, through him, to see to the regularity of the 
transfers, and to certify who were the proprietors of the stock. 
If his certificates, made in the course of his agency, in conformi- 
ty to the bye-laws, witli every observance of prescribed forms, 
and with nothing about them to excite suspicion, prove to be 
false, law as well as justice would seem to require that the 
Company whicli placed him in the position, and put it in his 
power to do tliis great wronff, should suffer, rather than innocent 
parties who confided in his official acts and declarations. 



* Since the above was written, it has been announced that a dasslficatioQ of the 
fitock of the Company, has been made showing which was genuine, and which spuri- 
ous. The principles upon which this classification has been made have not been 
stated, and it is bj no means certain that it will stand the scrutiny of judicial 
investigation. 
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In addition to the foregoing Opinions the following letter was 
received from Messrs. Hungebfobd & Cone, lawyers of emi- 
nence of Hartford, Connecticut, in reply to an enquiry as to the 
liability of the New York and New Haven Railroad Company 
for the Schuyler over-issues : 

Hartford, Oct. 23, 1854. 
Dear Sir, — Upon ed examination of the authorities, we have come to 
the opinion with much confidence, that the Eailroad Company is liable 
for the excessive issue of New York and New Haven Raihoad Stock, in 
some form. But as our Court is in session, and has been since the 4th 
Tuesday ot Soptember, we have had no time to write out in full our rea- 
sons, but will do so at our first leisure ; at any rate before the meeting of 
the stockholders, if that will answer your purpose. Please advise how 
soon you desire our reasons. 

Yours, truly, 

HUNGERFORD & CONB. 
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